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Farmworker Justice

Farmworker Justice is a nonprofit
organization that seeks to empower
farmworkers to improve their living
and working conditions,
immigration status, health,
occupational safety, and access to
justice
www.farmworkerjustice.org

Agenda
 Introductions

 Overview of H-2A program
 ACA and H-2A workers
 Challenges and Successful Strategies
 Resources

Participant Poll #1

 How many have heard of the H-2A program?

 Have you served or worked with H-2A workers?

 What questions do you have or hope to have

answered during this workshop?

What is the H-2A Program?
 H-2A workers are in the U.S. on

temporary non-immigrant visas




Visas are tied to employers who sponsored them
Positions are up to 10 months, certified by the
U.S. Dept. of Labor
Employers must provide housing, transportation
to and from their home country, and workers’
compensation insurance

 The program is growing: In FY 2015,

140,000 were certified, up from 48,000 in
FY2005.


TX: In FY2015, there were 2856 certified
positions. During FY2014, there were 2511 and FY
2013, there were 2043 certified positions


TX ranked #14 among H-2A receiving states
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H-2A Agricultural Guestworker Program
Protections
 DOL certification process
 U.S. recruitment protections and 50% rule
 Housing
 Transportation
 ¾ Guarantee
 Adverse Effect Wage Rate
 Workers’ Compensation
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Who are H-2A Workers?
 Most H-2A workers are young men between 18 and

35 years old
 Vast majority are from Mexico
 H-2A workers from Central America and Haiti may

be on the rise

New Trends
 From FY2014 to FY2015, several states saw significantly

large increases in program usage





42% increase in California
39% increase in Georgia
32% increase in Florida
30% increase in Washington

 Rise in H-2A labor contractors
 Workers move around and are harder for outreach workers to
locate
 Many workers are housed in hotels and other off-site housing

Where are H-2A Workers?

H-2A Workers’ Labor Rights
 Federally funded legal aid programs can serve H-2A

workers

 H-2A workers are protected by the Fair Labor Standards

Act and state contract & employment laws

 The Department of Labor, Wage and Hour Division can

enforce the H-2A protections

 H-2A workers are not covered by AWPA (the Migrant

and Seasonal Agricultural Worker Protection Act)

H-2A Workers & Labor Trafficking
 Signs:







Confiscation of passport, visa, or other documents;
Threats or intimidation by an employer, supervisor, or recruiter;
The worker is in debt;
Was recruited through false promises concerning the nature and
conditions of his/her work;
Fear or employer or authorities

 Contact local legal aid or the trafficking hotline [National

Human Trafficking Resource Center Hotline at 1-888373-7888 or text HELP to BeFree (233733)]

Outreach to H-2A Workers
 To find out where H-2A workers are in your area,

you can go to the Dept. of Labor’s iCERT portal –
https://icert.doleta.gov/

Outreach to H-2A Workers
 Search for a job order on iCERT

Outreach to H-2A Workers
 Sample job order

Potential Barriers to General Health Care
O Workers have limited access to clinics
O
O

More isolated than general farmworker population
Reliance on employer for transportation

O Workers may be reluctant to go to a doctor or access

medical care
O
O

Fear of employer retaliation (especially for work-related injuries)
May not trust health care provider or outreach worker

O Follow-up treatment may be difficult, especially once

they leave the U.S.

Questions so far…

Participant Poll #2
 H-2A workers are not subject to the ACA’s individual

mandate while in the U.S.


Yes or No

 H-2A workers are eligible for Medicaid
 Yes or No
 H-2A workers are eligible to purchase health

insurance in the Marketplace and may qualify for tax
credits, even below 100%FPL


Yes or No

Rights and Responsibilities of H-2A Workers
under the ACA
 Eligible for health insurance through the

marketplaces
 Eligible for financial assistance and cost-sharing

reductions to lower the cost of health insurance
 The “individual mandate” applies!
 Must have comprehensive health insurance during their time
in the U.S. or will be subject to a tax penalty, unless qualify for
an exemption

How are H-2A Workers’ Rights and Responsibilities under
the ACA Different from Other Workers?
 Not eligible for Medicaid
 H-2A workers are eligible for tax credits below 100% FPL
 Only responsible for health insurance coverage

during their time in the U.S.



Should not be responsible for the penalty during the months of
the year that they are in their home countries
Qualify for “certain noncitizen” exemption (exemption “C”)
during the months they are outside of U.S.

 Must disenroll from health insurance before leaving

the U.S.

Note about Workers’ Compensation
 Workers’ compensation

≠ Minimum essential

coverage
Workers must have comprehensive health
insurance, either from their employer or
through the Marketplace, to comply with the
individual mandate

Special Considerations
 Many H-2A workers arrive outside of

open enrollment




Eligible for 60-day Special Enrollment
Period that starts the day they enter the
U.S.
Triggering event = “gaining lawful status”

 Workers must disenroll from health

insurance before leaving the U.S.

 Migrant H-2A workers who work for

labor contractors


Migrant workers qualify for “permanent
move” SEP (see guidance from CMS)

Special Considerations - Taxes
 Confusion about the responsibility of H-2A workers to file taxes
 Workers from Mexico may be able to claim dependents in Mexico

on their Marketplace application




Dependents must meet IRS definitions
Dependents need ITINs


Mexican consulate can assist Mexicans with this process

 Generally, H-2A workers must file as single, married filing jointly,

or as head of household to be eligible for tax credits under the ACA*

 H-2A workers who enroll in health insurance should obtain an SSN

before they file their taxes

 Substantial presence test – If workers file as non-resident aliens,

they qualify for the certain noncitizen exemption

Substantial Presence Test

183

If total is 183
days or more,
considered a
resident alien
for tax purposes

Special Considerations - Exemptions
 Certain noncitizen exemption
 If worker files taxes as non-resident alien
 H-2A workers can claim this exemption for the months they
are not in the U.S.
 Other exemption H-2A workers may qualify for:
 Affordability
 Short Coverage Gap
 Below tax filing threshold
 Hardship

Special Considerations – Employer-provided
Health Insurance
 Seasonal worker exemption
• Large employers whose workforce over the 50 FTE threshold are seasonal
workers who work for fewer than 120 days in a calendar year ARE NOT included
in the employer mandate
• H-2A workers are counted towards the employer mandate
 Newly hired seasonal employees vs. non-variable hour employees
• Seasonal employees = customary employment is 6 months or less
• Employers can use an initial measurement period between 3 and 12 months to
determine if the newly-hired employee works on average 30 hours/week
 Workers declining employer offers of health insurance
• Pressure from employers/contractors to decline coverage
• Are workers aware that they are declining health insurance?
• Workers who decline employer offers of health insurance are likely not eligible
for financial assistance to purchase health insurance in the Marketplace

Challenges and Strategies for
O&E

Photo courtesy of NC Farmworkers Project

Enrollment Challenges
 Limited time frame for enrollment - 60 day SEP
 Unfamiliarity with the Affordable Care Act
 Confusion about differences between workers’ compensation and

comprehensive health insurance

 Tax questions
 Moving/frequent address changes
 Difficulties with enrollment and limited enrollment options
 Limited O&E capacity

Strategies for H-2A Worker
Enrollment
 Partner navigators/assisters with

outreach staff
 Outreach staff should establish a
“warm hand-off” to assisters to build
trust between the worker and the
assister

 Ensure workers have basic health

insurance literacy
 Assisters should help workers
understand their health insurance
options and discuss their health
priorities prior to enrollment
 Health insurance literacy should
continue post-enrollment

 Provide consumer-friendly materials in

languages understood by the workers

Strategies for H-2A Worker
Enrollment
 Partner with other organizations

that work with H-2A workers


Legal services organizations,
community-based organizations,
Mexican Consulates

 Partner with local growers
 Arrange visits to provide information
about the ACA and the role of the
assister
 Some assisters have been able to work
with growers to arrange transportation
to enrollment sites or enrollment events
at farms.
 Growers may not be aware that H-2A
workers have rights and responsibilities
under the ACA

Strategies for H-2A Worker
Enrollment
 Make sure workers have all of

the information needed to fill
out the application


I-94 card, W-2/pay stub, employer
information, information about
household size and members

 Work with the call center

representative to ensure that
documents are entered correctly

Strategies for H-2A Worker
Enrollment
 Ensure sustained on-site

in-person assistance




Assisters should be flexible in
scheduling appointments,
providing enrollment
assistance at the workers’
homes at nights or on
Sundays
Enrollment requires intensive
follow-up with multiple visits
pre- and post-enrollment*

Needs Assessment
 What organizations in your area work on ACA

education and enrollment?


Do they have the resources or capacity to offer assistance
outside of Open Enrollment?

 Are in-person assisters able to work at night or on

weekends? Do they speak Spanish or have
interpreters?


Can your organization offer enabling services?

Resources – North Carolina
Legal Aid NC- Farmworker Unit— Resources on the ACA and taxes for H2A
workers http://www.farmworkerlanc.org/es/publicaciones/ley-del-cuidadode-la-salud

NC Justice Center—H2A Workers, Taxes, and the Affordable Care Act
http://www.ncjustice.org/sites/default/files/H2A%20workers%20and%20taxes%20and%20ACA_FINAL.pdf
Helping H-2A Workers Enroll 2015 Webinar Series from NCCHCA
 Part I: Overview of H-2A Worker Program and Affordable Care Act
(password: outreach) https://vimeo.com/122754566
 Part II: Practical Tips for Connecting with Workers and Helping Them
Enroll (password: outreach) https://vimeo.com/123450486
NC Farmworkers Project Enrollment Booklet
http://www.farmworkerlanc.org/es/wp-content/uploads/2015/08/7.10.-15NC-Farmworkers-Project-Follow-Up-Enrollment-Booklet.pdf

Farmworker Justice Resources
 H-2A Fact Sheet
 ACA and H-2A Agricultural Workers: Frequently









Asked Questions
Guide to the Health Insurance Requirement
(Spanish) (English) (Creole)
Guide for H-2A Workers
(Spanish) (English) (Creole)
Guide on Employer-Provided Health Insurance
(Spanish) (English) (Creole)
What Questions Should I Ask About My Health
Insurance (Spanish) (English)
Webinar – Strategies for H-2A Worker
Enrollment in Health Insurance: Lessons from
the Field
Medical-Legal Partnership Resource Guide for
Farmworker-Serving Health Centers and Legal
Services Organizations

Thank you!!
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aguild@farmworkerjustice.org
 Matt Clark
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